
Have you set an effective drug and alcohol policy?

I
t is vitally important for employers to be proactive 
in identifying and managing the risks associated 
with drug and alcohol use in their workforce. This is 
doubly so in an industry like transport, where both 
drivers and the people sharing the roads with them 

are potentially at risk. Although drug and alcohol policies 
are almost ubiquitous in the industry, legal cases have 
made it clear that there’s more to a good policy than 
meets the eye. 

Employers have a duty to do everything reasonably 
practicable to ensure the safety of their workers. Heavy 
vehicle operators also have a positive duty, under the 
Heavy Vehicle National Law, to ensure the safety of their 
transport activities so far as is reasonably practicable. 

A written drug and alcohol policy isn’t legally required, but 
practically it’s an essential part of a business’ workplace 
health and safety compliance toolkit. When something 
goes wrong, regulators will not look kindly on operators 
that cannot demonstrate the steps they are committed to 
taking to ensure their drivers are fit for duty. 

The Master Industry Code of Practice lists some of 
the steps that operators can take including educating 
drivers on managing physical and mental health, using 
checklists to assess a driver’s fitness before each shift 
and conducting regular medical checkups as well as drug 
and alcohol testing. 

One crucial aspect of a good policy is its clarity and how 
well workers have been educated on what is expected 
of them. Businesses should be using their policies to 
establish a firm and transparent approach to the use of 
drugs and alcohol. 

A well-known unfair dismissal case proves the importance 
of this. A senior Ferry Master was involved in a minor 
boat accident and shortly afterwards tested positive for 
marijuana. Despite concluding that his marijuana use 
played no role in the accident, the worker was fired due to 
the company’s ‘zero-tolerance’ policy and he claimed he 
was unfairly dismissed. 

On appeal, the Full Bench of the Fair Work Commission 
disagreed, concluding that, as a senior and long-term 
employee, he was expected to obey the zero-tolerance 
policy, no matter how strict it was, because of his 
familiarity with it. 

To ensure employees are appropriately trained, employers 
should hold meetings with employees about the policy, 
provide induction and refresher training on it, make the 
consequences of breaches clear and also make the policy 
readily accessible (such as on the company website or in 
the driver handbook). 

A policy that simply sits on the shelf can be worse than 
useless. If your policy spells out the risks that you are 
trying to guard against, and you then don’t follow through 
by putting the policy into practice, a court can conclude 
that your business clearly understood the risks and 
decided ‘not to bother’. 

This sort of scenario can increase the potential penalties 
associated with any safety incident that might occur. To 
avoid your company’s policy being used against you, you 
should commit to putting your policy into practice on a 
daily basis. 

Another essential aspect is consistency of application – 
your policy should be applied to everyone equally. 

If your policy is zero-tolerance of drug and alcohol 
impairment, it has to be zero-tolerance at every level 
of your business. If the policy doesn’t apply across 
the board, this should be made clear in the policy 
document itself. 

For example, if the policy doesn’t apply to work functions 
held at your business premises, this should be spelled 
out. You will struggle to convince a court that you actually 
have a zero-tolerance policy if there is evidence that the 
policy has been breached on numerous occasions, with 
no consequences for those involved in the breach. 

For the reasons above, a good drug and alcohol policy is 
easy to talk about but hard to achieve. 

Preparing a good policy requires careful consideration 
and identification of risks, black and white rules on what is 
acceptable and a consistent approach to implementation. 

The upside is reduced accidents, lower compensation 
claims, less insurance risks, greater public confidence 
in your employees’ conduct and a generally safer work 
environment. With lives potentially at stake, it’s crucial that 
your policy is more than just words on a page. 

If you have any questions, please don’t hesitate to contact 
me (gillian@bristowlegal.com.au).
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