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Planning your business is a lot easier 
when you get professional help
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A
nyone that has ever started a business will know that 
if you achieve success you’ll hear comments that you 
were lucky and that things went your way. If, however, 
your business self-destructs and you lose everything, 

the comments will change to how you were obviously wrong 
to start in the first place and that it was bound to fail.

Statistically, there’s more chance of failure than success. 
Although the risk-taker starting a business hopes it will 
prove to be a financial success, they must appreciate they 
may lose everything if things turn ugly.

Being successful is easier if you have expert help, and 
belonging to an association such as NATROAD provides 
all members with access to professional assistance.

The recent NATROAD Conference on Hamilton Island was 
a case in point, with expert comment on the legal issues 
you might face during your journey provided by Gillian 
Bristow, of leading law firm Cooper Grace Ward. 

“Every year for the past four years, approximately 450 
transport companies have gone broke. Transport is a 
tough industry to be in. The barriers to entry are low, 
and so too are the profit margins. Transport businesses 
also suffer from customer payment terms that can be 
problematic. It doesn’t take much for something to go 
wrong that will affect the viability of a transport company 
in a short time frame,” said Gillian. 

“How many of us have heard the phrase ‘I’ve been in 
business for 25 years, this has never happened to me and 
will never happen to me’? 

“Past performance is no guide to future returns. Just 
because you have operated in a particular way for a long 
time doesn’t mean that nothing will go wrong. 

“It is important to think about your business structure. 
We don’t like to see businesses set up as sole traders or 
partnerships. This is a question of risk management. If 
you conduct a business as a sole trader and just register 
a business name, there is no separation between your 
business assets and your personal assets.

“If you own your own house in your own name, you are 
effectively exposing that house to your business creditors. 
You should set up your business in such a way that your 
personal assets are protected,” Gillian added. 

Gillian outlined ten steps that lead to running a successful 
transport business, from the basics of setting up the 
company, through getting the work, to paying the bills, 
gathering the right team to do the work, buying or leasing 
the vehicles and premises, actually doing the work, getting 
paid for doing the work, and keeping the money paid to 
you so that you can enjoy the fruits of your hard work. 

When you’ve achieved those objectives and goals (and, 
contrary to some hopes and aspirations, it will not be an 
overnight success), it’s probably time you also considered 
planning your exit from the business and your succession 
planning so that the business you leave behind continues 
to grow and be profitable. 

When you start your business, you need to understand 
your cost structure. This allows you to ensure you earn 
enough to make a profit without taking unnecessary risks. 
As part of this process, you should carefully think about 
these issues:

•	 Do you understand what is involved in providing the 
services you agree to offer?

•	 Can you deliver on the promises you make in any 
contracts you sign?

•	 Can you meet the Key Performance Indicators 
(KPIs) in any contracts?

•	 What is your strategy to deal with an increase in 
costs, such as a fuel hike?

•	 Does the agreement you make with your customer 
allow you to change your pricing structure if your 
operating costs change?

“Providing a customer with a guarantee of fixed long-term 
pricing comes with a high degree of risk,” warned Gillian.

It’s also really important that you read the fine print in 
any agreement you sign. Be extremely cautious with 
indemnity clauses where you promise to take on liabilities 
or obligations of your customer. An example of the kind of 
indemnity clause that can cause problems is as follows:

“The Contractor shall fully and completely 
indemnify the Company in respect of all claims 
by any person whatsoever for injury to any 
person or persons and/or property caused 
by or in connection with or arising out of the 
provision of transport services and in respect 
of all costs and charges in connection thereof 
whether arising under statute or common law”.

“If you sign an agreement with a clause like this, you could 
end up being legally responsible for a damages claim 
where someone is injured and you were not at fault. You 
may also find that your insurance policy will not respond 
or protect you from that claim,” warned Gillian.

It’s also important to understand that a contract can be 
formed even where there is no formal signed document. 
A contract can be formed verbally, by conduct, or by a 
combination of writing, conduct and orally. For example, 
you might discuss terms and conditions and never actually 
sign anything, but go ahead with the work anyway. Or your 
contract may expire, but you and your customer continue to 
do business together as if the contract were still in place.

You also need to think about how you are going to go 
about providing transport services.

Will you employ drivers/staff or will you engage 
subcontractors? Will your contracts with customers allow 
you to use subcontractors to do the work?

There are many practical differences between hiring 
an employee and engaging a subcontractor. In general 
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terms, if you take on employees, you must pay minimum 
rates of pay and superannuation and provide annual and 
sick leave. You must also deduct PAYG tax and take out 
workers’ compensation insurance.  

Except in some limited circumstances, a subcontractor 
is not entitled to these benefits. A subcontractor is paid 
to produce a result and is essentially running their own 
business and providing the necessary vehicles and 
equipment to carry out the transport services.

It is vital that you understand the difference between an 
employee and a contractor. It’s not enough for someone 
to have an ABN, or to sign a document stating they are 
a contractor. These factors alone do not mean that the 
person is a contractor in the eyes of the law.

“A ‘sham contracting’ arrangement occurs where an 
employer attempts to disguise an employment relationship 
as an independent contracting arrangement. Under 
the Fair Work Act, an employer must not misrepresent 
an employment relationship or proposed employment 
arrangement as an independent contracting arrangement, 
dismiss or threaten to dismiss an employee for the 
purpose of engaging them as an independent contractor, 
or knowingly make a false statement to persuade or 
influence an employee to become an independent 
contractor. A breach of this Act can result in significant 
penalties being imposed,” Gillian added.  

“How you deal with the purchase or hire of vehicles 
and equipment for your business is also important. 
Arrangements should be properly documented. Be very 
careful about buying or selling vehicles ‘with work’ and 
undocumented side deals,” Gillian said. When it comes 
to hiring out your own vehicles or plant and equipment, 
again, make sure the terms of hire are documented. Do 
not work on a handshake deal; get the terms in writing. 

Cashflow is very important to all businesses and the 
transport industry is no exception. Allowing a customer 
credit is effectively like loaning them money. Because 
of this, it is essential that you research the company or 
entity you are dealing with and have them sign a credit 
application form. Make sure you know the customer’s 
name, its full address, ABN and ACN numbers. 

PowerTorque wishes to thank Gillian Bristow, of leading 
law firm Cooper Grace Ward, for her assistance in this 
breakdown of just some of what is involved when you 
decide to go into business. The information contained in 
this editorial feature is provided as broad-based advice, 
and, if you have any specific concerns, PowerTorque 
recommends that you seek qualified legal advice. 

Cooper Grace Ward’s transport and logistics team 
regularly posts video alerts and holds webinars and 
training sessions on issues facing the transport industry. 
For further information, we recommend checking out their 
website at www.cgw.com.au.
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